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Via Electronic Submission to Regulations.Gov September 24, 2026

Federal Trade Commission
600 Pennsylvania Avenue, NW
Washington, DC 20580

Re: Comments on Enforcement Policy Statement Regarding Personalized Pricing, Issued
on August 19, 2026, Nonrulemaking Docket FTC-2026-1057

Dear FTC Commissioners and Staff:

Thank you for the opportunity to provide comments on the August 19 Enforcement Policy
Statement Regarding Personalized Pricing.

There is a reasonable basis for the Federal Trade Commission (FTC) to initiate and propose an
enforcement statement. Inflation remains high and is a concern to most Americans. As you note
in the Policy Statement’s opening paragraph “There is growing public concern that modern data
collection and processing capabilities can allow businesses to set personalized prices based on
analysis of consumers’ personal data and resulting conclusions...”

Many states are also taking legislative action. On August 28 Skadden Arps reported there are
more than 50 surveillance pricing bills pending across 26 states.

What the proposed enforcement policy lacks, however, is a compelling reason to adopt and
formalize enforcement policies. Simply put, there is no evidence that any company is routinely
practicing personalized pricing to inflate or overprice items vis-a-vis public prices stated on its
website.

In fact, Walmart has emphasized it does not use this practice, saying on its website, “We believe
these pricing strategies are inconsistent with every day low prices and undermine customer
trust.”

Any company that does so would also face an enormous punishment from the court of public
opinion that would far outweigh any penalty the FTC could impose: a loss of business reputation
and a public branding of being a highly deceptive company, likely to result in plummeting sales.

Simply put, the nefarious reasons for personalized pricing, which, as Walmart says, include
“different prices on the same product based on their (customers) personal data such as age,
gender, race, and income, or raising prices when customers are most likely to shop” are
reprehensible in the marketplace and in some cases already illegal.
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Furthermore, the August 19 statement is often vague. By inference, the potential enforcement
policy will apply to merchants, online platforms, data brokers, and many others in all industries.
However, it does not establish a clear or compelling reason for doing so, citing only theoretical
concerns.

This would likely result in any enforcement policy being subject to wide-ranging interpretation
and potential abuse, creating burdens for businesses and minimal, if any, benefits for consumers.
As such, the proposed policy should be tabled for additional study of personalized pricing, lest it
do more harm than good.

First, Do No Harm with Discounts

The term personalized pricing has in some quarters become synonymous with surveillance
pricing and discriminatory pricing. These are pejorative terms that refer to the potential use of
data gathering to set arguably unfair prices.

There is a form of personalized pricing though which Americans enthusiastically appreciate and
are quite familiar with: discounts. It is important that any actions that the FTC takes do not curb
or lessen discounts, especially at a time when many are facing affordability challenges.

Indeed, the vast number of discounts that are available and widely used by American consumers
includes:

- Referral discounts

- Senior-citizen discounts

- Loyalty programs

- Points programs

- Free shipping/discounted shipping rates
- First-time discounts

- Volume/bulk discounts

- App sales

- Student discounts

- Flash sales

The August 19 Statement refers to discounts, but in a hypothetical way that they could be used to
harm consumers. It says:

“Similarly, retailers may violate Section 5 when they mislead consumers as to the basis
for the personalization of a price or the effect of that personalization. Consumers who
reasonably believe that a personalized price is a discount based on their purchase history
with that retailer when it is in fact a higher price based on information about their
disposable income of their shopping habits with other firms, for example, may be
deceived into not taking action to avoid the personalized price.”



The FTC should guard against potential abuses of personalized pricing becoming a pretext for
burdensome disclosure requirements on companies’ discount programs. Indeed, the FTC may do
more harm than good to consumers and businesses by having voluminous prompts and fine print
items become a regular part of shopping.

Of note, a 2021 study by the OECD found “online disclosures have only limited effects on
consumers’ ability to identify and comprehend online personalized pricing, and cannot confirm a
significant effect on participants’ purchasing behavior.”

Simply put, there is no need for any action on discounting. It would amount to mission creep in
watching for future abuses of personalized pricing, while using taxpayer-provided resources that
could be used for better purposes within the agency.

Furthermore, the FTC’s authority on personalized pricing is limited, as is acknowledged in the
FTC’s August 19 statement, which says, “Congress has not given the Commission the authority
to prohibit personalized pricing outright, but the Commission intends to enforce aggressively
against any practices associated with personalized pricing that violates Section 5 of the FTC Act,
which prohibits unfair or deceptive acts or practices in or affecting commerce.”

And Section 5(n) of the FTC Act makes clear that the agency’s jurisdiction over unfair acts or
practices requires, “the act or practice causes or is likely to cause substantial injury to consumers
which is not reasonably avoidable by consumers themselves and not outweighed by
countervailing benefits to consumers or to competition.” To say discounts “cause substantial
injury” would be quite a stretch.

Studies Have Yet to Find Harm

As the FTC acknowledges in its August 19 statement, the concerns about personalized pricing
are forward-looking.

This is partially reflected in the following three statements, where emphasis has been added.

“The public, Congress, and state legislatures are increasingly concerned that the massive
amount of data collected and generated when consumers use modern technology is making it
possible for merchants to personal prices for goods and services that traditionally did not vary
from person to person” (page 2)

“The rise of data-driven ‘personalized pricing’ has the potential to transform our history of
relatively limited variation in pricing from one consumer to the next.” (page 3)

“The extent to which businesses currently use personalized pricing is not well understood, and
the effects of personalized pricing on consumers are unclear.” (page 3)
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Furthermore, none of the articles cited in the August 19 statement document that there are harms
from personalized pricing.

Dan Gilman, who served at the FTC for 16 years, including as Attorney Advisor in the Office of
Policy Planning, recently reviewed the studies and found the following:

“In short, every cited article recognizes potential harms and benefits to consumers, firms,
competition, total social welfare, or some combination of them, depending on the
circumstances. These are perfectly good sources. But neither any single paper nor the
group represents a definitive conclusion drawn from settled literature, much less a
uniform thumbs-up or thumbs-down on personalized pricing.”

More Study is Imperative

Clearly, the FTC should devote more time to studying personalized pricing before crafting an
enforcement policy. In fact, such a policy may prove unnecessary given the agency’s existing
enforcement powers and those of other regulators who oversee industries with long-established
personalized pricing practices, such as in the insurance field.

One idea to consider is a public forum on the issue, similar to other public events that the FTC
has held in the past 20 months. This would raise the FTC’s institutional knowledge of the topic
and help inform Congress on whether or not there are gaps in existing law on personalized
pricing that should be addressed.

The FTC is also to be commended for not pursuing a more aggressive Rulemaking Docket. That
action, along with further developing a vague enforcement policy, could be used by subsequent
administrations to impose burdensome and unnecessary requirements on businesses, as was
commonly seen when Lina Khan chaired the FTC.

Data and A1 Empowers Consumers

It is also important to emphasize that American consumers have more power than ever before
when shopping.

E-commerce and online platforms enable customers to see and evaluate a wealth of product
offerings quickly and easily. For example, Amazon provides built-in price history for products on
its platform, further empowering consumers.

Any regulatory action on personalized pricing must ensure discounts are protected and product
offerings and related pricing information retailers wish to provide are not stymied.

For these and the reasons above, the FTC should halt developing its enforcement policy and
study personalized pricing in a more focused and systematic way.
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Thank you for your attention to these matters.
Sincerely,

Paul F. Steidler /s/
Senior Fellow
Lexington Institute

steidler@lexingtoninstitute.org
703-217-9452
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